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ALTERNATIVE DISPUTE RESOLUTION

TOPIC:

Alternative Dispute Resolution (ADR)

PURPOSE:

This instruction outlines the policy, procedures and philosophy that will be followed by the ORS Center for Alternative Dispute Resolution (CADR) in working with ORS employees and management, the Equal Employment Opportunity (EEO) Office, the  ORS Personnel Management Branch (PMB)  and officials of  labor unions to ensure ADR methods are:  

1) applied in a consistent manner and 2) in compliance with statutory, regulatory and contractual authorities.

REFERENCE:
(
HHS Instruction 771-3, (Employee Grievances(
(
5 CFR Part 1614, (Federal Sector Equal Employment Opportunity(
(
5 USC ( 551 et seq., (Administrative Dispute Resolution Act(
COVERAGE:
All ORS personnel.

POLICY:


A. The Office of Research Services (ORS) has established the CADR with the goal of managing disputes -- a common factor of human interaction -- in a constructive, fair, and equitable manner and at the lowest possible organizational level.

B. The ADR specialist will work collaboratively with each of the formal programs (i.e., EEO complaint process, Adminsitrative Grievance Process (AGP) or Negotiated Grievance Procedures (NGP)) to ensure that ADR outcomes are legally sufficient and technically valid.  As a matter moves through the ADR process, the CADR will collaborate with the EEO office, PMB and/or  labor unions to ensure that any proposed resolution is consistent with statutory, regulatory and contractual authorities. 
C. Written agreements will be signed by the appropriate manager, employee and other appropriate signatories.  These agreements must conform with pertinent EEO and personnel laws and regulations as well as collective bargaining agreements (CBA) as appropriate and will be binding.
D. The CADR does not replace or otherwise invalidate the duties and responsibilities of any of the formal procedures, i.e., EEO complaint process, AGP, or NGP.  ADR is an option available to ORS employees in addition to formal means of complaint or grievance processing but is not a substitute for any administrative, statutory or contractual procedure.  Therefore, an employee may discontinue the use of ADR at any time in favor of pursuing any of the formal processes.  Employees who exercise their right to invoke a formal procedure are assured they will be free from reprisal or retaliation of any kind.

D. Equal Employment Opportunity (EEO) Complaints

ORS employees are encouraged to explore the use of ADR to resolve EEO disputes.  ADR services are provided consistent with the applicable EEO regulation and laws. The Equal Employment Opportunity Commission (EEOC) regulations allow an employee to extend the 30-day pre-complaint counseling period for an additional 60 days to participate in an established ADR program.  EEOC regulations currently allow agencies to extend the precomplaint period for a total of 90 days where there is an ADR program available. The complainant must agree in writing to extend the pre-complaint counseling period. 

When an EEO complainant seeks services through the CADR within the allotted time frame, the ADR specialist will document the intake of the case by recording, at a minimum, the complain ant(s name, organization and telephone number, basis for complaint, type of redress sought and the date the employee first sought assistance from the CADR.  Where it is needed, this information will be transmitted to the EEO Office, so that regulatory time lines for the complainant(s case can be tracked.

An employee may discontinue the use of ADR services at any time to pursue the matter through the formal procedures.  The ORS Equal Employment Opportunity Office retains all regulatory responsibility for processing EEO complaints. 

D. Grievances Filed Through Administrative Grievance Procedures (AGP)

D. Stage I Grievance.  An employee may file a Stage I grievance within 30 calendar days after the act or occurrence that causes him/her to be aggrieved.  However, within this time frame, and before the Stage I grievance is filed, the grievant may first seek redress of his/her grievance through the CADR.  Alternatively, if the employee timely files a Stage I grievance and the Stage I official and grievant mutually concur, the  decision deadline can be extended an appropriate period of time (normally not more than 30 days) to allow for ADR intervention.  Also, coverage is extended to bargaining unit employees who are not covered by the NGP applicable to their bargaining unit and provided the complaint meets the requirements and provisions of HHS Instruction 771-3.  (See HHS Instruction 771-3, Employee Grievances, Section 50-D for additional details.)  If ADR is unsuccessful, the grievance may then continue to Stage II after receiving the Stage I decision.

D. Grieving Minor Adverse Actions.  Employees may grieve suspensions of fourteen calendar days or less by filing a Stage II grievance within 14 calendar days of the effective date of the grieved suspension (for suspensions of 14 calendar days or less, the stage I grievance process is bypassed).  However, within this time frame, and before an actual Stage II grievance has been filed, the grievant may first seek redress of his/her grievance through the CADR.  Alternatively, if the grievant timely files a Stage II grievance at or near the end of the 14 calendar day window, the Stage II official may extend the grievance time frames an appropriate period of time to allow for ADR intervention of the grievance, normally not more than 30 days.  If ADR is unsuccessful, the grievance is answered by the Stage II official.

(NOTE:  Major adverse actions, e.g., suspension of fifteen days and greater, demotion, removal, etc., must be appealed to the U.S. Merit Systems Protection Board.)

D. Grievances Filed Through Negotiated Grievance Procedures (NGP)

ORS bargaining unit employees are encouraged to explore the use of ADR to resolve work place disputes or potential grievances. Bargaining unit employees have two options.  The first option is to file the grievance in accordance with the negotiated grievance procedure outlined in the appropriate collective bargaining agreement.  The second option is to involve the CADR along with the negotiated procedures.  If the second option is chosen, the employee must do so in accordance with the Memorandum of Agreement signed by the union which represents him/her.  A copy of each MOA is maintained by the CADR. 

PROCEDURES:

E. CADR provides the  individual with Mediation Agreement and Disclosure of Rights Forms.

F. CADR interviews the individual  (and representative where applicable) and initiates intake procedures to ascertain nature of the matter.

G. CADR contacts appropriate management and/or union officials to secure agreement to mediate.  If an EEO complaint or a grievance has been officially filed, the extension of time frames will be discussed.

H. CADR schedules and engages in ADR session with principals.

I. CADR drafts Resolution Agreement (where applicable).  If no resolution, ADR process is terminated.

J. Where a resolution is achieved with a written agreement, the appropriate manager and/or union official (where relevant) will review the terms of the agreement before an official offer is made.  To ensure compliance with regulatory and statutory requirements and the CBA, PMB will review the resolution document for statutory and technical accuracy.  An agreement which is contrary to the CBA must also be agreed to by the respective union president or appropriate officer.

K. The CADR staff will coordinate with the EEO Office, PMB and/or other relevant administrative and program offices to ensure the timely processing and implementation of CADR settlement agreements.

